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INTRo d UCTIo N

Int roduct ion

This chapter is part  of the ICC Compendium of Ant it rust  Damages Act ions ( the 
“Compendium”) w hich can be read in full on the ICC website at  www.iccw bo.org.

d esigned to provide decision-makers w ith a comparat ive overview  of the issues most 
frequent ly arising in private ant it rust  lit igat ion in key jurisdict ions, the Compendium reflects 
cont ribut ions from leading ant it rust  law  specialists around the world. It  does not  t ry to 
explore the complexity of each legal system but  st rives to capture a comprehensive p icture 
of the mat ter, organised around nine topics, and completed in some jurisdict ions by an 
addit ional chapter highlight ing key issues. A  collect ion of decisions issued in the same 
jurisdict ions is also available on the ICC website. This database is the essent ial complement 
to the overviews for a comparat ive approach and w ill allow  a bet ter understanding of the 
rules presented in the compendium.

W ith this publicat ion, ICC hopes to help in-house counsels, ant it rust  pract it ioners and 
enforcers, but  also judges of the courts and academics, navigate through a new, fast - 
changing legal environment .
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Glossary

Appeal: a proceeding undertaken to have a decision reviewed by a higher 
authorit y w hose jurisdict ion may include ( i)  an ent irely new  assessment  of the 
case, ( ii)  a lim ited review  of manifest  errors of law  and facts, or ( iii)  a specific 
review  lim ited to legal issues.

Art icle 10 1 TFEU: This provision prohib its as ant i-compet it ive all agreements, 
decisions, and pract ices between undertakings and concerted pract ices w hich 
may aff ect  t rade between EU Member States and w hich have as their object  or 
eff ect  the prevent ion, rest rict ion or d istort ion of compet it ion w ithin the internal 
market .

Art icle 10 2 TFEU: This provision prohib its any abuse by one or more 
undertakings of a dominant  posit ion w ithin the internal market  or in a substant ial 
part  of it . Those behaviours are incompat ib le w ithin the internal market  in so far 
as it  may aff ect  t rade between EU Member States.

Award: a final judgment  or decision, especially one by an arbit rator or by a jury 
assessing damages.

Burden of  proof: The responsib ilit y for a party during legal proceedings to prove 
the facts it  asserts; the burden of proof may be shifted to the opposing party 
once the standard of proof has been met .

Cartel: Any horizontal collusion between compet itors w hose purpose is to 
fix prices or quant it ies, allocate markets, w hile sharing sensit ive commercial 
informat ion.

Cease-and-desist  order: a court ’s or agency’s order prohib it ing a person 
from cont inuing a part icular course of conduct  w hich is deemed harmful. In 
compet it ion law  proceedings, these orders also include a prohib it ion from 
adopt ing future conducts likely to have the same eff ects as the one w hich is 
prohib ited.

Claimant : the party w ho brings a civil suit  in a court  of law.

Class act ion: a lawsuit  w here a person or a group seeks damages for a larger 
group of claimants. Class act ion proceedings typically include a prelim inary 
stage to define the characterist ics of the group, w hich needs to gather persons 
w ith ident ic cases and w ho have suff ered a prejudice from the same tort .

Compet it ion authorit y: Any public authority, w hether independent  of forming 
part  of a government  administ rat ion, w hose role is to enforce rules w hich 
prohib it  unilateral and coordinated behaviours that  rest rict  compet it ion.

Damages: money claimed by, or ordered to be paid to, a person as 
compensat ion for loss or injury.

Defendant : a person sued in a civil proceeding.

Discovery: Proceeding w hereby a party has to d isclose informat ion and 
documents relat ing to the lit igat ion upon the request  of the opposing party. This 
procedure is usually implemented during the pre-t rial phase of the lawsuit .
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Direct ive 20 14/ 10 4/ EU: European Union d irect ive issued on 5 d ecember
20 14 on certain rules governing act ions for damages under nat ional law  for
infringements of the compet it ion law  provisions of the Member States and the
EU. The purpose of this text  is to set  forth common rules among EU Member
States in order to enhance private enforcement  of A rt icles 10 1 and 10 2 TFEU
and full compensat ion for vict ims of ant i-compet it ive conducts. The text
also provides for specific rules on the interp lay between civil lawsuits and
enforcement  proceedings before compet it ion authorit ies.

Follow-on: A  compet it ion law  claim for damages w here the alleged infringement
has previously been found by a final decision of a compet it ion authority.

Immunit y: Total exempt ion of fine for a company that  is the fi rst  to reveal the
existence of a compet it ion law  infringement  to a compet it ion authorit y.

Infringer: Any company that  has implemented unilateral or coordinated
behaviours infringing compet it ion law, w here a compet it ion authority has found
such infringement  in a decision.

Joint -and-several liab ilit y: liab ilit y that  may be apport ioned either among two
or more part ies or to only one or a few  select  members of a group of Infringers
upon the decision of a compet it ion authority or a civil court .

Leniency: A  compet it ion law  procedure that  rewards companies that  adopt ant i-
compet it ive conducts w ith Immunity or reduct ion of fine, if  they inform
a the compet it ion authority of an infringement  that  it  d id not  previously have
know ledge of.

Limit at ion period: a statutory period after w hich a lawsuit  or prosecut ion
cannot  be brought  in court .

Passing-on defence: a compet it ion law  defence that  relies on the civil law
princip le of unjust  enrichment . d uring civil proceedings, a defendant  may argue
that  the p laint iff ’s claim for compensat ion should be totally or part ially denied as
it  passed the alleged overcharge result ing from a compet it ion law  infringement
on it s ow n customers.

SME (Small —and Medium-sized Enterprise) : categories of micro, small and
medium enterprises defined based on their staff  headcount , and either their
turnover or balance sheet  total.

Stand-alone act ion: A  compet it ion law  claim for damages w here the alleged 
infringement  has not  previously been found by a final decision of a compet it ion 
authorit y.

Standard of  proof: In any legal procedure, the level of evidence that  is required
to establish w ith certainty a fact  or a liabilit y.

Tort : A  civil w rong, other than breach of cont ract , for w hich a remedy may be
obtained, usually in the form of damages; a breach of duty that  the law  imposes
on persons w ho stand in a part icular relat ion to one another.

INTERNATIONAL CHAMBER OF COMMERCE (ICC) 5



ICC COMPENDIUM OF A NTITRUST DA MAGES ACTIONS

Cont ributors

Sahin Ard iyok, Partner, BASEAK

Private enforcement  is yet  to be developed for the Turkish compet it ion regime. The 
jurisprudence of the judicial authorit ies has not  been set t led yet  as there is a severe 
lack of finalised court  rulings on act ion(s) for damages result ing from compet it ion law 
infringements.

Accordingly, private enforcement  of compet it ion law  is recognised in a form of ant it rust 
lit igat ion, w hich is governed by civil procedural rules in Turkey. Considering the ext remely 
lim ited number of damages act ions finalised by the High Court  of Appeal in Turkey (due 
to the untested enforcement  t rends and diffi cult ies in calculat ing the damage amounts), 
the elbow room for this type of enforcement  is rather rest ricted. However, the ongoing 
d iscussions on potent ial ways to improve private enforcement  remain at  the forefront 
among Turkish scholars, enforcers, and pract it ioners of compet it ion law.

1. Jurisd ict ion

The Turkish Compet it ion Authority (“Authorit y”) together w ith its decisional arm the Turkish 
Compet it ion Board (“Board”) is the competent  regulatory body responsible for the public 
implementat ion of l aw  No. 40 54 on the Protect ion of Compet it ion (the “Compet it ion Law”).

W hen it  comes to private enforcement , A rt icle 58 of the Compet it ion l aw  provides that 
anyone w ho has suff ered from a compet it ion infringement  that  has an impact  on the Turkish 
market  for goods and services is ent it led to seek damages. Act ions for such damages
can be brought  before civil courts, commercial courts, or consumer courts based on the
circumstances surrounding the case (such as the merchant  status deemed for the part ies
or the amount  of the damages). In other words, the Turkish judicial system does not  provide 
for specialised courts to review  cases related to compet it ion law  infringements. Considering 
the high number of cases coupled w ith the t remendous workload of the judicial system, 
specific local courts have been seen to gain meaningful experience or part icular skills
for such cases. However, on the administ rat ive law  side, the 13th Chamber of the Council
of State has been driving the final review  of the appeals concerning Board decisions. 
Therefore, it  would be fair to say that  the 13th Chamber, in comparison to the other judicial 
authorit ies, has earned more experience w ith compet it ion law  cases.

Under Turkish law, compensat ion claims arising from compet it ion law  violat ions are 
pursued in the form of unlaw ful acts. Hence, this procedure is governed by the Code of 
Civil Procedure (“CCP”) w hich provides that  the establishment  of the unlaw ful act  must  fall 
under the jurisdict ion of the court  of the geographical d ist rict  in w hich ( i)  the act  has been 
commit ted, ( ii)  the damage has arisen, or ( iii)  the domicile of the claimant  is located. The
l aw  on the Protect ion of Consumers also grants power to adjudicate to the court  of the
geographic d ist rict  w here the consumer’s domicile is located.
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2. Relevant  leg islat ion and legal grounds

As ment ioned above, private ant it rust  act ions are governed under the Compet it ion l aw. 
As per Art icle 57, any person ( legal or natural)  responsib le for the prevent ion, d istort ion, 
or rest rict ion of compet it ion through pract ices, decisions, cont racts, agreements or abuse 
of dominance shall be obliged to compensate for any damages of the injured party.
Addit ionally, the general provisions of the Code of o b ligat ions on liabilit y for unlaw ful acts,
w hich are st ipulated under Art icle 49, are also applicable in such instances.

Any party w ho has suff ered from an unlaw ful act  (e.g. a compet it ion law  infringement ) has 
to cumulat ively establish the follow ing four condit ions: ( i)  infringement  of the Compet it ion 
l aw  (w hich can automat ically be fulfi lled if  there is a finalised Board decision on the 
infringement ), ( ii)  fault , ( iii)  damage, and ( iv) causat ion between the infringement  and the 
damage suff ered.

The burden of proof falls on the claimant  for such claims. A lthough the Compet it ion l aw 
does not  explicit ly provide that  indirect  customers may raise claims, they can do so as long 
as there is a suffi cient  causal link between the infringement  and the damages they have
suff ered. However, considering the d iffi cult ies in linking the damages to the infringement  for
indirect  customers, the general opinion among pract it ioners and legal literature is that  such 
claims are unlikely to prevail under Turkish law. As such, the Turkish law  does not  provide 
special tools to help the indirect  vict ims in demonst rat ing the damages. However, there is no 
tangib le example in case law  on these issues.

As to stand-alone claims, according to the jurisprudence of the High Court  of Appeal, a 
final Board decision ( i.e. a decision that  has gone through the administ rat ive judicial review ) 
is required to determine that  there is an infringement  of the Compet it ion l aw. In other 
words, civil, commercial and/ or consumer courts do not  rule on the violat ion of compet it ion 
rules and the High Court  of Appeals only recognises finalised Board decisions for the 
establishment  of such violat ion. o n this basis, even if an injured party intends to raise a 
stand-alone claim, such procedure w ill eventually evolve into a follow-on claim due to the
jurisprudent ial requirement  of a set t led Board decision to establish the infringement . Hence,
the theoret ic abilit y to raise stand-alone claims is not  thoroughly enforceable in pract ice.

3. W hat  t ypes of  ant i-compet it ive conduct  are damages act ions availab le for?

Ant i-compet it ive agreements and abuse of dominant  posit ion are explicit ly deemed by 
Art icle 57 of the Compet it ion l aw  as infringements w hich allow  their vict ims to seek 
compensat ion. W ith that  said, the possib ilit y to claim compensat ion for infringement  of the 
Compet it ion l aw  by way of creat ing or reinforcing a dominant  posit ion via mergers and 
acquisit ions, failure to not ify, or gun-jumping types of violat ions is also a topic of d iscussion 
w ithin the Turkish doct rine. Considering that  the concept  of private enforcement  of ant it rust 
law  violat ions is not  very developed in Turkey, subsect ions such as damages by way of gun- 
jumping have not  been fully d iscovered.
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4. W hat  forms of  relief  may a private claimant  seek?

The Turkish Code of o b ligat ions, as a general rule, does not  provide for any punit ive 
damages and lim its the amount  of compensat ion that  the injured party is ent it led to obtain 
to the actual amount  of the damages incurred (material damages).

Accordingly, the Code of o b ligat ions provides that  the court  w ill determine the amount 
of compensat ion by taking into considerat ion the level of fault  on the defendant  and the 
circumstances surrounding the case. The “level of fault ” element  is used for determining
w hat  port ion of the damages the damaging part ies w ill be responsib le for. In other words,
if the applicant  or any other party also has a fault  in the damages, then the court  may 
dist ribute the level of fault  among the part ies at  fault  and determine a corresponding level 
of compensat ion. Therefore, the “level of fault ” element  does not  lead up to the applicat ion 
of punit ive damages. Instead, it  is used to allocate the responsib ilit y w ithin the amount  of 
actual (non-punit ive) damages.

In parallel w ith the foregoing princip les, the Compet it ion l aw  determines the amount  of 
compensat ion for ant it rust  related damages as the d iff erence between the price the vict ims 
have paid and the price they would have paid had the infringement  not  taken place. The 
Compet it ion l aw  also sets forth that  compet itors suff ering from the infringement  can claim 
compensat ion for all damages incurred by them.

Furthermore, private enforcement  of compet it ion rules—w ith the applicat ion of t reble 
damages—grants an except ion to the non-punit ive compensat ion princip le. Accordingly, 
if  the infringement  under considerat ion results from an agreement  or decision of the
infringing part ies or the gross negligence thereof, the court —upon request —can determine
a compensat ion amount  up to three t imes the loss suff ered by the claimant  or the profi t s 
gained (or may be gained) via the infringing acts. The wording of this provision ( i.e. A rt icle 
58) may be interpreted broadly to argue that  all compet it ion law  violat ions include gross 
negligence and therefore warrant  t reble damages. However, A rt icle 58 designates separate 
provisions for request ing compensat ion and for request ing t reble damages ( i.e. A rt icle
58(1) and Art icle 58(2), respect ively). Considering that  only the t reble damages provision
refers to gross negligence, we may argue that  the law  at t ributes a somew hat  higher 
level of negligence for such cases. Addit ionally, the t reble damages provision also refers 
to the concept  of agreement / decision, w hich seems to exclude bilateral violat ions and
violat ions w here the mult ilateral decision aspect  is not  present . d ue to the lack of case law
examples and jurisprudent ial guidance on the issue, we cannot  fully ant icipate the potent ial 
enforcement  t rends. o n another note, fines imposed by the Board at  the end of the 
invest igat ion are not  cont ingent  on private enforcement  processes and are not  considered 
by the courts.

Claimants are also ent it led to seek interim measures if there is an immediate risk arising 
from a delayed decision, and to seek specific performance w here the court  orders the 
defendant  to perform certain act ions (e.g. supply certain goods to the claimant ). The 
“interim measure” or the “specific performance” opt ions are used in cases w here, for 
example, the damaging party cont inues it s harmful conduct . In such cases, if  the court  is 
convinced of the fact  that  the applicant  w ill suff er severe damage unt il the final verdict , 
it  may order the defendant  to act  in a certain way or not  to take certain act ions unt il the 
t rial is over. This is a general protect ive opt ion granted to the courts. Therefore, if  the 
infringement  damaging the applicant  is st ill going on (despite the Board decision, as the
case may be) the court  review ing the damages act ion w ill be ent it led to put  the damaging
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act ions on hold over the course of the t rial. As explained above, there are no legal obstacles 
against  issuing a stand-alone claim. By extension, there are no legal obstacles against 
request ing interim measures in a stand-alone claim. However, the High Court  of Appeals
has consistent ly ruled that  there should be a finalised Board decision for a damages act ion
to proceed. Accordingly, if  the damaged party asks for an interim measure from the court 
in a damages act ion (w ithout  a finalised Board decision), the court  would be expected to
t reat  the issue as a prejudicial quest ion and wait  for the Board’s decision before rendering a
judgment  on the mat ter.

In case of a collect ive infringement , the part icipants in the infringement  can be held joint ly 
and severally liable. In other words, the claimant  is ent it led to request  and collect  the total 
amount  of compensat ion from any of the defendants. In such a case, if  the defendant —from 
w hom the compensat ion is collected —is of the view  that  it  has overpaid, it  can init iate
a recourse proceeding before the court  to recover such ext ra amount  from the other
defendants, based on the unjust  enrichment  princip les. d uring the recourse process, the 
court  w ill d ist ribute the compensat ion liabilit y proport ionally based on the level of fault 
concerning the damages for each of the infringing part ies.

l ast ly, infringing part ies w ho were leniency applicants during the invest igat ion of the 
Authority are not  protected from the follow-on lit igat ions and neither the Code of
o b ligat ions nor the Compet it ion l aw  provides for any beneficial t reatment  for such part ies.

5. Passing-on defence

Under the CCP, the burden of proof is on the claimant  in act ions for private ant it rust 
lit igat ions. Subject  to the general evidence rules of civil law  applicable to unlaw ful acts, the 
claimant  has to establish the infringement  of the Compet it ion l aw  (via the finalised decision 
of the Board, w hich also fulfi ls the element  of fault ) , the damages, and a causal link between 
the damage and infringement .

The decisional pract ice of the High Court  of Appeal has not  yet  recognised the concept 
of passing-on defence. Therefore, if  invoked during the court  proceedings, the passing-
on defence would be subject  to the general provisions of the Code of o b ligat ions and the
defendant  rising the passing-on defence would have to bear the burden of proof pursuant 
to Art icle 50 .

6. Pre-t rial d iscovery and d isclosure, t reatment  of  confi dent ial informat ion

The Turkish system does not  contain any pre-t rial d iscovery inst ruments as US civil law 
does. However, some of the d iscovery proceedings under the Turkish system are of sim ilar 
nature w ith the common law  jurisdict ions’ pre-t rial d iscoveries.

At  any rate, the pre-t rial d iscovery process is deemed irrelevant  for private ant it rust 
lit igat ions in Turkey because there is a jurisprudent ial requirement  to obtain a Board 
decision prior to init iat ing an act ion for compet it ion law  related damages.

In general, test imonials, documentaries or any other kind of tangib le documents are 
accepted as means of evidence in the court  proceedings. o n that  basis, such evidence
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of tangib le nature shall be relevant  and shall be deemed suffi cient  to prove or d isprove a 
fact  in connect ion w ith the merits of the case. Confession, oath, documents, and definit ive 
judgment  are classified as d irect  means of evidence w hile w itness reports, expert  opinions 
and view ing are referred to, by the CCP, as circumstant ial means of evidence. Both d irect 
and circumstant ial means of evidence are admissib le during private ant it rust  lit igat ion. As 
court  judgments const itute d irect  evidence, decisions of the Board in w hich an infringement 
of the Compet it ion l aw  has been established w ill have the same eff ect . The part ies are
also ent it led to request  submission of evidence at  the third part ies’ d isposal to the court .
The court , should it  deem necessary, may also request  evidence from third part ies or 
governmental inst itut ions.

If the court  requests documents in the invest igat ion fi le from the part ies or the Authority 
during the lit igat ion process, the requested party and/ or the Authority are under the 
obligat ion to fully comply w ith this request  and submit  all documents w ithout  having the 
opportunity to omit  any t rade secrets or confident ial informat ion. As the leniency applicants 
are not  protected from follow-on act ions, the d isclosure requirement  shall also be applicable 
for the leniency applicants.

7. Statute of  Limit at ion

The Compet it ion l aw  does not  regulate the statute of lim itat ion for private ant it rust 
lit igat ion. Therefore, such claims are subject  to the statute of lim itat ion that  applies to 
unlaw ful acts. Under CCP, the statute of lim itat ion to request  compensat ion is two years. 
This term starts from the date the claimant  became aware of the damages and the 
responsib le party. The general lack of case law  guidance also cont inues here, however, and 
considering that  the Board decisions are published in the public domain, it  may be taken 
into account  in determining the statute of lim itat ion.

At  any rate, the statute of lim itat ion shall not  exceed a total term of ten years, from the date 
of the act  subject  to compensat ion. In other words, the ten-year lim itat ion—as of the date 
of the act —serves as a longstop date to bring the relevant  claims.

8. Appeal

In civil law, decisions of the court  of fi rst  instance are subject  to a dual legal remedy 
mechanism. After the court  of fi rst  instance renders it s final decision, the part ies might 
appeal the ruling before the Regional Court  of Appeal. The Regional Court  of Appeal is 
authorised to examine the procedural grounds of the ruling and it s merits. Such review  w ill 
include procedural and factual errors as well as any errors of law.

o nce the Regional Court  of Appeal passes it s judgment , the part ies may appeal this 
decision at  the High Court  of Appeal. High Court  of Appeal is the third instance w ithin 
the judicial review  and is the last  authority to render a judgment  in civil procedure. The 
High Court  w ill only review  the procedural issues. l ast ly, if  the subject  of the case (e.g. 
the amount  of damages subject  to compensat ion claim) is less than a certain monetary 
value, part ies are not  ent it led to appeal the judgment . The appeal threshold is renewed
periodically. Cases w ith a monetary value under approximately US$ 650  do not  qualify for
the fi rst  stage of the appeal process ( i.e. the Regional Court  of Appeals), w hile cases w ith a

10 INTERNATIONAL CHAMBER OF COMMERCE (ICC)



TURKEY

monetary value under approximately US$ 10 ,0 0 0  do not  qualify for the second stage of the 
appeal process ( i.e. the High Court  of Appeals).

9. Class act ions and collect ive representat ion

The CCP provides that  associat ions and other legal ent it ies of sim ilar content  are ent it led to 
init iate an act ion for determinat ion concerning the rights of it s sole members. Associat ions 
may also fi le to cure a breach of law  or to prevent  the breach of future rights. The context 
of the lawsuit  and the content  of the d ispute must  be connected w ith the object ives of the 
relevant  associat ion and there must  be suffi cient  grounds to demonst rate the interest  of the 
associat ion members. The quest ion of w hether the Art icles of Associat ion grant  the abilit y 
to launch a lawsuit  is also a topic of d iscussion w hile assessing the standing of associat ions 
in such lawsuits.

However, a class act ion that  would include any potent ial claimant  is not  available under 
Turkish law.

10 . Key issues

The key issue prevent ing the private enforcement  of ant it rust  in Turkey may be singled 
out  as the lack of tangib le jurisprudent ial guidance. This issue not  only decreases the
associated degree of certainty among the ranks of ant it rust  pract it ioners but  also presents
a d iscouraging impact  on the potent ial applicants that  have suff ered from a compet it ion law 
violat ion.

In most  cases, part ies suff ering from a compet it ion law  violat ion are reluctant  to even 
init iate a damages act ion despite the existence of a Board decision establishing the unlaw ful 
act . The primary reasons for such reluctance emerge as the length of lawsuit  before 
reaching a finalised ruling (three to five years on average), as well as the uncertainty of
the case law  and final outcome. d ue to the general lack of case law  examples, we cannot
ant icipate the pract icalit y of set t lements in ant it rust  related damages act ions. Similarly, 
another important  factor is the lack of guidance for the calculat ion of the damages and, in 
certain cases, the fear of commercial retaliat ion from the infringing party.

o n the other hand, the above issue also indicates that  Turkish pract ice for ant it rust  damages 
is open to developments. Accordingly, as the number of cases increases and the courts are, 
in one way or another, finalising their rulings; an increase in the number of new  applicat ions 
is believed to be seen in an array of applicants ranging from ordinary customers to large 
conglomerates in compet it ion w ith the accused infringer.
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